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THREE STRIKES AND YOU’RE OUT OR?  

The start of baseball season provided the inspiration for our second edition of People Policies & Practices: 
while it may seem justifiable to terminate an employee for cause based upon serious misconduct, legal 
precedent requires that principles of progressive discipline must first be considered. The theory of 
progressive discipline is that by progressively increasing the severity of disciplinary sanctions for persistent 
misconduct, an employee will be encouraged to reform.  While the principle may not apply in cases where 
an employee’s conduct is especially egregious, it is important to consider whether it is applicable given the 
circumstances of each case.  

 

HOW DOES THIS IMPACT ME? 
 

Progressive discipline is a necessary management tool in most situations involving employee misconduct. 

Over the past thirty years, arbitrators have ordered progressive discipline, rather than summary dismissal, 

for increasingly serious misconduct. Given the seriousness of the consequences of issuing discipline, the 

most severe form being dismissal, employers must exercise due diligence when deciding upon the 

appropriate course of action. Most employees want to do what is expected of them. Employers that fail 

to respond appropriately to employee misconduct may inadvertently condone the unacceptable conduct, 

fail to improve the employee’s behaviour and diminish the influence of the conduct as justification for 

dismissal. In addition, the employer may suffer high legal costs and create a toxic work environment with 

unclear expectations and poor performance management.  

THE $158,000 LESSON ON PROGRESSIVE DISCIPLINE

The small town of Bracebridge, Ontario, learned 

the hard way – with a hearing involving eleven 

witnesses and a legal bill reportedly over 

$158,000i – that a mismanaged transition from 

discipline to termination can have very costly 

and public consequences. After terminating an 

employee for misconduct, the union grieved the 

termination and the town was subsequently 

ordered to reinstate the employee.  

The grievor, had been employed with the Town 

for 21 years, initially in Water and Sewers and for 
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17 years as a By-law Officer. Evidence indicated 

that within the final five years of employment, 

the grievor’s behaviour began to change. From 

the perspective of the employer, the grievor was 

an “insubordinate, uncooperative employee 

who had issues in the performance of his work, 

including interpersonal and communication 

issues with others, and, most significantly, his 

supervisor.”  

By April 7, 2010, the employment relationship 

had deteriorated to such an extent that the 

parties entered into a “non-disciplinary 

Acknowledgement Agreement”. The agreement 

required acknowledgement and acceptance of 

employee expectations 

and the employer’s 

authority and 

responsibility to manage. 

In addition, it arranged for 

a Workplace Relationship 

facilitator. The Agreement 

was not discipline, but 

rather was seen by the 

employer as a way to move forward and as an 

alternative to discipline.  

Until this point, the employer had not imposed 

any discipline on the employee, except for a one-

day suspension in 2009 for inappropriate 

conduct with a member of the public. That 

suspension was grieved and settled on August 

27, 2010 with the suspension remaining on the 

employee’s record for one year.    

Almost immediately after the settlement, a 

series of incidents occurred which were not 

discussed with the grievor, nor were they the 

basis of any discipline. However, they were used 

by the employer to justify the termination of the 

employee on December 9, 2010.  

At the hearing, the arbitrator found that the 

grievor had engaged in significant misconduct. 

The grievor suggested to summer students that 

they should not work so fast so that he would not 

be made to look bad. He sought to undermine his 

supervisors and “badmouthed” them to other 

employees and to the Town’s residents. He 

described the CAO in offensive and derogatory 

terms to others and belittled and ridiculed other 

coworkers. He went home in the middle of the 

afternoon and neglected his duties. He 

inappropriately loitered in front of his 

supervisor’s house during working hours. His 

comments and attitude in his rejection of the 

Acknowledgement Agreement and subsequent 

report  and his indication that he was only going 

to do 50% of the on-call duties was 

insubordinate, ill-founded and challenging of 

management’s authority 

to administer the 

collective agreement.   

Not surprisingly, all of this 

conduct was found worthy 

of discipline.  The difficulty 

in this case arose because 

the employer did not 

discipline the grievor for the conduct as it 

occurred. The employer did not “manage” the 

employee’s conduct. While the employer made 

notes of the inappropriate conduct, it did 

nothing at the time to address matters with the 

grievor. 

Given that discharge is the ultimate form of 

discipline, the arbitrator noted that he had to be 

satisfied that either the grievor’s conduct was so 

egregious as to warrant summary dismissal or 

that the grievor was not likely to respond to less 

severe discipline.  

The arbitrator found it inappropriate to accept 

the incidents as sufficient cause either standing 

alone or taken together as a culminating incident 

so egregious as to warrant summary dismissal. 

The arbitrator noted many instances where 

progressive and corrective discipline should have 

been imposed and thus warned the grievor of 

“Generally, a pattern of progressive, 

escalating discipline in response to successive 

acts of misconduct will lead an arbitrator to 

conclude that an employee will not mend his 

ways and is unable or unwilling to become a 

satisfactory employee.” 
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the seriousness with which it regarded his 

behavior and misconduct.  

As the employer didn’t undertake discipline, it 

failed to determine if the grievor would respond 

to progressive discipline and become a 

satisfactory employee. As a result, the arbitrator 

concluded that discharge was too severe a 

penalty.  

The arbitrator ordered reinstatement without 

loss of seniority and without any compensation 

(approximately 2 years) and subject to an 

extensive list of terms.  

This arbitration highlights the importance of 

engaging in a course of progressive discipline 

and providing the employee with the 

opportunity to correct unacceptable behaviour. 

The central learning from this case is that 

discipline is not an end in itself, but imposed in 

the hope of correcting behaviour and restoring 

the employment relationship. 

DISMISSALS FOR TIME THEFT UPHELD 
 

In March 2011 a bylaw officer in Surrey was 

terminated as a result of time theft. The 

employer’s investigation commenced when the 

grievor reported to a meeting carrying his gym 

bag. The investigation included the use of GPS 

records, fob records and surveillance camera 

videos to produce reports with respect to the 

grievor’s whereabouts during the periods in 

question.   

The grievor was entitled to be “off duty” for 65 

minutes over the course of a shift. In 

summarizing the data based on records and 

testimony, obtained primarily retrospectively 

over several weeks, the grievor took at least a 

ten minute break in the morning, took lunch at 

his residence for periods of time in excess of 45 

minutes on several occasions (up to as much as 

77 minutes), worked out in the gym including 

change and shower time for approximately 60 

minutes and worked through his afternoon 

break.  

The union conceded that some form of discipline 

was warranted but argued that termination was 

excessive.  

The grievor had three incidents of discipline 

during his nineteen years of employment: (i) a 

2002 disciplinary letter for loss of equipment, (ii) 

a one day suspension in 2003 for time theft and 

dishonesty and (iii) a two week suspension for 

inappropriate conduct (loss of his temper) on 

two occasions.  

Despite the grievor’s long service, the economic 

hardship of the dismissal and the grievor’s early 

apology for the misconduct, the extended period 

of time theft, misleading references in the 

investigation, the nature of the offence, the 

position of trust and the previous discipline for 

time theft led the arbitrator to conclude that 

termination was not excessive. 

In reviewing the authorities provided by the 

parties the arbitrator quoted extensively from 

Salikenii which was also a case between the same 

parties involving dismissal for time theft.  In that 

Notwithstanding the emphasis in the arbitral 

jurisprudence on the principle of progressive 

discipline, the arbitral jurisprudence is also 

clear that some disciplinary infractions, by 

their nature and in conjunction with their 

attendant circumstances and related factors 

destroy the employment relationship and 

therefore it would be inappropriate to apply a 

progression of discipline in response to these 

types of disciplinary infractions.  
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case the dishonest acts of time theft by taking 

extended breaks were regularly repeated acts 

spanning a three to four year period in direct 

violation of well-known City policies and 

directives and included falsifying time sheets. 

In Saliken, after stating that “any act of 

dishonesty is considered a fundamental breach 

of the contract of employment” the arbitrator 

went on to note that dishonesty by an employee 

cannot be considered in isolation or in a vacuum 

and must be considered in the context of such 

factors as the nature of the dishonesty. By their 

nature, and particularly because of their 

repetitiveness over such a lengthy period, the 

conduct would normally call for the progressive 

discipline principle to be bypassed and dismissal 

considered an appropriate response unless there 

were mitigating factors which would allow him 

to conclude that the employment relationship. 

In Saliken the admission of misconduct and 

expression of remorse at the hearing were not 

found to be genuine and the dismissal was 

upheld.  

 

EMPLOYER STRATEGIES WHEN ADDRESSING EMPLOYEE MISCONDUCT 

 Act Early – don’t enable bad habits by avoiding addressing the issue.  

 

 Communicate & Clarify – make job and behaviour expectations, and any relevant 

policies, known. Outline what will happen when expectations are not met.  

 

 Correct & Discipline – provide direction and discipline on a consistent and progressive 

basis. 

 

 Opportunity – give the employee the opportunity to address the alleged misconduct, and 

potentially, mend behaviour based upon the corrective, progressive discipline.  

 

 Record – keep a record of all disciplinary discussions, letters, consequences, etc.  
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QUESTIONS? 
If you have any comments or questions about this update please contact Karen Jewell, Program 
Manager, Base Services at 604-432-6228 or by email at karen.jewell@metrovancouver.org. 
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