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NOW YOU SEE ME, NOW YOU DON’T 

 
“Electronic surveillance by the state is a breach of an individual’s right to privacy and will only be 

countenanced by application of the standard of reasonableness…”  
– Arbitrator Vickers (Doman Forest Products Limited v. IWA, Local 1-357) 

 
An employee’s right to privacy and an employer’s right to manage the workplace – how are these 
important rights balanced? In this issue of People, Policies & Practices, we review recent case law, examine 
the key legal considerations, and provide recommendations regarding surveillance practices in your 
workplace.  
 

HOW DOES THIS IMPACT ME? 
 

 

The protection of privacy is an important issue to employees and employers. At a provincial level, British 

Columbia has specific privacy legislation. Applicable statues include the Personal Information Protection 

Act (“PIPA”) for private sector organizations and Freedom of Information and Protection of Privacy Act 

(“FOIPPA”) for public sector organizations. Further privacy protections are provided by arbitral principles 

and may be contained in collective agreements and other workplace policies.  

Surveillance evidence has been utilized in employer investigations into sick claims, suspicions of theft, 
malingering and other misconduct but not without challenges. Video and electronic surveillance raises 
issues about weighing the employee’s right to privacy with the employer’s right to manage the workplace. 
This balancing of competing interests results in arbitrator’s examining whether the employer’s 
surveillance activity is reasonable in all the circumstances. There is no “one size fits all” solution with 
respect to surveillance. In order to implement or utilize surveillance in an effective and legal manner, 
employers should be mindful of relevant collective agreement provisions, legislation and legal decisions. 
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Statutory and Arbitral considerations 

Since the introduction of personal information legislation arbitrators have had to consider the impact of 

those statutes on established arbitral principles. However, long before the expansion of personal 

information legislation, arbitral law dealing with employee surveillance recognized the “employees have 

a right to freedom of privacy” regardless of whether such a right is expressly provided in the collective 

agreement. Arbitral law also recognizes that the right to privacy is not absolute.  In balancing the 

competing interests involved in cases with video or other employee surveillance arbitrators generally 

apply a three part test first set out by Arbitrator Vickers in 1990 as follows: 

1. Was it reasonable in all the circumstances to request surveillance? 

2. Was the surveillance conducted in a reasonable manner? 

3. Were alternatives open to the company to obtain the evidence it sought? 

Since 1990 many arbitrators have reduced this test to two parts, addressing questions one and three 

together. Further, the second question has been modified to better address the balancing of interests 

approach and asks whether the surveillance was conducted in a reasonable manner, proportional to the 

employer’s legitimate interests.   

Recent cases on employee surveillance illustrate the application of both privacy legislation and arbitral 

jurisprudence and show the flexibility of the “balancing of interests” approach.  

 

Unifor, Local 433 v. Crown Packaging Ltd. 

In this case the admissibility of covert 

surveillance evidence arose where the grievor, 

an employee with 34 years of service, was 

terminated for fraudulently claiming sick leave 

for three days, obtaining weekly indemnity 

benefits and lying about the reason for his 

absence during the employer’s investigation.  

The grievor had requested vacation leave which 

was partially approved except for the last three 

days of the request. A few days before the 

approved vacation days the grievor reported a 

back problem to the employer. While on 

vacation he made a further request for 

additional vacation days which was again 

denied. Following his approved days, the grievor 

called the employer to say that he would not be 

reporting to work due to his back problem. He 

advised that he had a doctor’s note to support 

his absence. Following the call the employer 

engaged a private investigator who reported on 

the employee’s activities in his yard and away 

from home.  

The Employer sought to rely on the surveillance 

evidence to justify termination. The Union 

objected to the admissibility on the basis that 

the surveillance violated the grievor’s privacy 

rights and statutory protection of his personal 

information. It sought to have the admissibility 

of the investigator’s report and a 40 minute 

video determined as a preliminary matter.  

Arbitrator Dorsey started his analysis with a 

review of the relevant principles including an 

overview of both PIPA and the Privacy Act. He 
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noted that s. 12 (1)(c) 1  of PIPA allowed for 

collection of personal information where “it is 

reasonable to expect that the collection with the 

consent of the individual would compromise the 

availability or accuracy of the personal 

information and the collection is reasonable for 

an investigation or a proceeding”. He also 

reviewed s. 13(2)(b)2  of PIPA which allows an 

employer to collect employee personal 

information without consent in circumstances 

where “the collection is reasonable for the 

purposes of establishing, managing or 

terminating an employment relationship 

between the organization and the individual.”  

Following his review of the relevant statutory 

requirements, Arbitrator Dorsey looked at the 

arbitral law, noting that arbitrators in BC have 

long held the view that an employer’s decision to 

engage in surveillance of employees must be 

reasonable in the circumstances. In the case 

before him the union submitted that in light of 

the grievor’s history of employment, the 

absence of any prior sick leave fraud and the 

character of the employment relationship a 

“mere suspicion” based on a hearsay report that 

the grievor was taking a trip, rather than having 

a back problem as he reported, coupled with 

prior denied vacation requests was not a 

reasonable basis for the employer’s invasion of 

his right of privacy. The employer claimed it was 

not reasonable to require it to have confronted 

or inquired from the grievor before engaging in 

the surveillance and that his repeated requests 

                                                           
1 The equivalent FOIPPA clause Part 3, 27(4) states 
that “a public body must notify an employee, other 
than a service provider, that it will be collecting 
personal information under subsection (1) (f) unless 
it is reasonable to expect that the notification would 
compromise (a) the availability or the accuracy of 
the information, or (b) an investigation or a 
proceeding related to the employment of the 
employee.” 

for vacation leave generated a suspicion of 

abuse of sick leave.  

In examining the circumstances the arbitrator 

noted that the grievor had an employment 

relationship for over 34 years, he had only taken 

8 days of sick leave in the previous three years, 

he had annual vacation that allowed him to 

regularly take leave; there was no evidence that 

he was a dishonest or uncooperative person; he 

had reported the back problem on his last day of 

work and there was no evidence this was part of 

a premeditated scheme to support a potential 

fraudulent claim. In the arbitrator’s view 

“reasonableness includes consideration of 

alternative, less intrusive means to investigate a 

suspicion and obtain relevant information” and 

the employer could have asked the grievor to 

fax, mail or bring in the physician’s note, could 

have contacted the physician to confirm a visit 

had occurred, could have asked the grievor for 

his consent to talk to the physician, or could have 

asked the grievor to bring in the note to see if he 

made improbable excuses that bolstered the 

suspicion he was leaving town.  

2 The equivalent FOIPPA clause Part 3, 27(1)(f) states 
that a public body must collect personal information 
directly from the individual the information is about 
unless “the information is about an employee, other 
than a service provider, and the collection of the 
information is necessary for the purposes of 
managing or terminating an employment 
relationship between a public body and the 
employee”. 

“Simply a suspicion cannot be a reasonable 

basis for an employer to undertake 

clandestine surveillance away from work of 

an employee with whom the relationship does 

not heighten or give the suspicion more 

credence.” 
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Ultimately, the arbitrator concluded that the 

employer did not have a reasonable basis for the 

collection of the personal “away from work” 

information at the time the surveillance was 

taken and it was not admissible evidence.  

 

In 2015 Arbitrator Lanyon applied the balancing approach in the following case. 

Kadant Carmanah Design v. I.A.M.A.W., District 250 

In Kadant Carmanah Design the union grieved 

the installation of surveillance cameras 

thoughout the workplace. Kadant Carmanah 

Design is a manufacturing company operating a 

safety sensitive worksite.  The employer had a 

history of security issues (i.e., theft) and safety 

issues (e.g., injuries, damage to equipment, etc.). 

In 2014 the employer, motivated by health and 

safety concerns, installed a number of video 

cameras on the production floor. The cameras 

were positioned on equipment and continuously 

recorded. They were reviewed only when a 

safety incident arose. During 2014-2015 video 

footage was reviewed approximately 8 times 

with respect to safety incident investigations 

Employees were made aware of the purpose and 

were told they were not installed to focus on the 

performance of individuals during their working 

day. However, review of the video recordings led 

to the issuance of a notice of expectation to all 

employees about conduct in the workplace. 

The union argued that there had been 

insufficient safety instances to justify the 

cameras and they had more to do with 

surveillance of employees than safety. The union 

also argued that the employer had not 

exhausted all alternatives and should hire more 

supervisors to address any safety concerns. The 

union expressed concern that the employer 

would use the videos to monitor productivity 

and efficiency and to support discipline.  

Arbitrator Lanyon found that the employer had 

demonstrated sufficient past incidents of safety 

violations to justify the installation of overt 

cameras, however he also noted that the 

employer did not have to wait for a significant 

security or safety risk to adopt surveillance as the 

main purpose of health and safety regulations is 

to be preventative.  

The arbitrator identified “reasonableness” as the 

principle underlying the statutory scheme for 

the collection, use and disclosure of personal 

information. With respect to the Privacy Act he 

noted that the legislation involves a balancing of 

rights combined with the test of reasonableness. 

Next he turned to the arbitral case law remarking 

that it also applies the test of reasonableness – 

whether the surveillance was in all 

circumstances reasonable, and whether or not it 

was conducted in a reasonable manner.  

Arbitrator Lanyon also considered whether the 

right to privacy was different with respect to 

overt and covert surveillance and dismissed the 

union’s argument that there should be no 

distinction between the two. He found that 

while it is clear in legislation and arbitral 

jurisprudence that the balance of rights between 

privacy and management is the same in both 

scenarios, covert surveillance requires a higher 

standard of reasonableness because it is “highly 

offensive to the reasonable person.”  

The arbitrator identified the applicable legal test 

as whether the installation of overt surveillance 

is a reasonable exercise of management rights 

taking the following factors into account:  

(a) Whether the concern for safety and/or 

security is bona fide (recognizing there 

will be a subjective element of whether 

a concern exists; and an objective 
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element which relates to the 

circumstances of the workplace, but 

which does not requires evidence or a 

historical problem of security or safety); 

(b) Whether there is a direct link or nexus 

between the installation of cameras and 

the issue of safety and/or security (i.e. 

whether or not there is evidence that 

the installation was for reasons other 

than safety or security); 

(c) Whether the surveillance has been 

implemented and utilized in a 

reasonable manner (e.g. the number of 

cameras, place of installation, use of 

footage, etc. ); 

(d) Whether there are other reasonable 

alternatives; and  

(e) Any other relevant circumstances in the 

context of the specific case.  

Ultimately the Arbitrator determined that the 

employer’s use of surveillance was reasonable in 

these circumstances. His conclusion on 

reasonableness was influenced by the number 

and configuration of cameras was appropriate; 

the restricted access to the recordings; the 

recordings were erased every two week; 

recordings were only used as an investigative 

tool with respect to past safety infractions; and 

there was no real time monitoring. In response 

to the union’s argument that the employer had 

not exhausted all alternatives, the arbitrator 

determined that this factor is not a pre-requisite 

for surveillance but rather it is a factor in the 

assessment of “reasonableness”.  

 

EMPLOYER CONSIDERATIONS REGARDING SURVEILLANCE 
 
Arbitral case law demonstrates the complex balancing of rights exercise that arbitrators engage in when 
they are examining an employee’s right to privacy and an employer’s right to manage a workforce. It is 
important to note that there is no “one size fits all” solution with respect to surveillance. In order to 
implement surveillance in an effective and lawful manner, employers should be mindful of relevant 
collective agreement provisions, legislation and legal decisions.  
 
In addition, the Office of Information & Privacy Commissioner for British Columbia has a number of 
informative resources on the topic of surveillance and privacy (see below) that public and private sector 
employers to review. 
 

 Public Sector Surveillance Guidelines  

 A Guide to B.C.’s Personal Information Protection Act 

 
QUESTIONS? 
 

If you have any comments or questions about this update please contact Karen Jewell, Division Manager, Base 
Services and Compensation at 604-432-6228 or by email at karen.jewell@metrovancouver.org. 
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